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TEXT OF ADOPTED REGULATIONS

In the following, all new language is indicated by underline and deleted text is indicated by strikethreugh.
Chapter 1. Rules and Regulations of Adult Operations and Programs

Subchapter 2.  Inmate Resources

Article 7. Visiting

3173.2  Searches and Inspections.

Subsections 3173.2(a) through 3173.2(b) are unchanged.

Subsection 3173.2(c) is amended to read:

(c) Visitors shall be required to submit to contraband and/or metal detection device(s); and/or electronic drug
detectors including, but not limited to, ION scanners and other available contraband and/or metal detecting

device(s) technology, and a thorough search of all personal items, including inspection of a wheelchair, implant,
prosthesis or assistive devices, prior to being allowed to visit with an inmate.

Subsections 3173.2(d) through (i)(2) are unchanged.

Note: Authority cited: Section 5058, Penal Code. Reference: Sections 4573, 4573.5, 4576 and 5054, Penal Code.

Subchapter 5.  Personnel
Avrticle 2. Employees
New Subsection 3410.1 title is adopted to read:

3410.1 Search of Employees.

New subsection 3410.1 is adopted to read:

All persons who are employed by the department, employees of other government agencies, contract employees,
contractors and their employees, and volunteers who come onto institutional grounds are subject to a search via the
use of contraband and/or metal detection equipment and/or electronic drug detectors including, but not limited to,
ION scanners and other available contraband and/or metal detecting device(s) technology.

Note: Authority cited: Section 5058, Penal Code. Reference: Sections 4573, 4573.5, 4576, and 5054, Penal Code.
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FINAL STATEMENT OF REASONS:

The Initial Statement of Reasons is incorporated by reference.

UPDATES TO THE INITIAL STATEMENT OF REASONS

The Notice of Emergency Regulations was published in the California Regulatory Notice register on
October 17, 2014, which began the public comment period. @ The Notice of Change to
Regulations 14-09 was mailed out the same day and also posted on the Department’s Internet and Intranet
websites. The public hearing was held December 9, 2014.

During the 45-day public comment period thirty one comments were received. These comments are
discussed below under the heading “Summaries and Responses To Written Public Comments.”

LOCAL MANDATE

This action imposes no mandates on local agencies or school districts, or a mandate which requires
reimbursement of costs or savings pursuant to Government code Sections 17500-17630.

DETERMINATION

The Department has determined that no reasonable alternative considered would be more effective in
carrying out the purpose for which this regulation is proposed; or would be as effective and less
burdensome to affected private persons than the proposed action; or would be more cost-effective to
affected private persons and equally effective in implementing the statutory policy or other provision of
law.

The Department has determined these proposed changes are the only regulations identified by the
Department and no testimony or practical alternative has been offered that would alter the Department’s
decision.

INCORPORATED BY REFERENCE

No documents were incorporated by reference into this rulemaking action.

PUBLIC HEARING COMMENTS

Public hearing was held on December 9, 2014, at 9:00 a.m.

One individual, Commenter #24, commented at the public hearing.

SUMMARIES AND RESPONSES TO WRITTEN PUBLIC COMMENTS

COMMENTER #1

Comment 1A: Commenter states that with few exceptions, a large percentage of the visit time is taken
up with processing because of the lack of staff for the number of visitors being processed, inefficient
methods (in some facilities), visitors who don't know or don't follow the dress codes and take extra time
to process, and rude, unhelpful staff. This additional regulation will absorb even more time that could be
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spent with the loved one and create more frustration in the visitor check-in areas, which neither staff nor
visitors need.

Response 1A: The Department recognizes the importance of visiting and understands the need to process
visitors quickly and efficiently so as to not cause undue delay. The Electronic Drug Detection
Equipment (EDDE) takes 8 to 10 seconds to perform a scan. Staff operating the EDDE have been trained
to perform the testing in the most efficient manner possible without causing unnecessary delays.
Individuals randomly selected for search will be directed to another area so as to not disrupt the normal
pre-visiting procedures. The Department is currently using the EDDE in multiple institutions and has not
noted an undue delay in processing.

Comment 1B: Commenter states that most of the contraband comes in through staff and also
introduced ‘over the fence.” Commenter heard of one case where Level one or minimum security work
outside the fence, inmates were jumping the fence, going out to meet a contact, pick up contraband, and
returning to the facility.

Response 1B: Although the above comment does address an aspect or aspects of the subject proposed
regulatory action and must be summarized pursuant to GC Section 11346.9(a)(3), it is either insufficiently
related to the specific action or actions proposed, or generalized or personalized to the extent that no
meaningful response can be formulated by the Department in refutation of or accommodation to the
comment.

Comment 1C: Commenter asks if every single person that enters the prison for any reason is thoroughly
scanned and searched, every single exit and entrance, what additional costs will be ensued, how many
more scanners will be required, and will it keep contraband out of the yards. Perhaps the additional
millions would be better spent to improve programs that would rehabilitate, teach, & educate inmates so
they do not return to prison but become productive and contributing citizens.

Response 1C: All searches are random, not every person entering and exiting an institution will be
scanned. Searches will be conducted within resources at random intervals. The Department is adopting a
layered approach to Drug Interdiction using preventive methods as well as rehabilitative programs to
achieve an overall environment free of drugs. Also see the Economic Impact Assessment in the Initial
Statement of Reasons.

COMMENTER # 2

Comment 2A: Commenter offers new subsections (a) and (b) and suggest they be added to
Subsection 3410.1 to include a search of all persons, personal property, and vehicle so there is no
misunderstanding or disparity in treatment of staff and employees.

Response 2A: The Department will not incorporate the proposed text, but refers the commenter to
Government Codes 11340.6 and 11340.7, which describes the process for requests to repeal or amend an
existing regulation, or to adopt a new regulation.

COMMENTER #3
Comment 3A: Commenter quotes the Initial Statement of Reasons (ISOR) and says that CDCR fails to
account for the total number of staff caught trafficking drugs (and other dangerous contraband) into

California prisons, but were nicely walked off of prison grounds, politely asked to resign/retire (often with
pensions and benefits unaffected), but never arrested (or prosecuted) and asks, how many staff members

FSOR 2 4/16/2015



were caught trafficking drugs etc. into California prisons in 2013.
Response 3A: See Response 1B.

Comment 3B: Commenter quotes Subsection 3173.2(c) and states that a search of visitors is not
discretionary, but mandatory (“shall be required to submit™). In fact, every visitor, every instance of
entering prison grounds is intimately searched. Commenter states Subsection 3410.1 does not contain
any mandatory language, but says such persons may only be subjected to a search, instead of the "shall be
required to submit™ and does not contain any language pertaining to "a thorough search of all personal
items, including inspection of a wheelchair, implant, prosthesis or assistive devices,” as does the language
of section 3173.2(c). Commenter says please explain why section 3410.1 does not contain any mandatory
language, and why no language as to "a thorough search of all personal items," etc.

Response 3B: Visitors have a constitution right to refuse a search; however, they will forfeit visiting for
that day. See Title 15 CCR Section 3176(a)(3)(A).

Comment 3C: Commenter asks what number of persons other than visitors will be searched, under what
circumstances, in what way they will be searched, and what authority exempts prison employees from
searches.

Response 3C: The Department has begun by searching five percent of the people attempting to enter
institutions. This number or percentage can fluctuate, but will increase as additional resources become
available. The regulations do not exempt anyone from search. All staff and visitors are subject to the
search.

Comment 3D: Commenter states if CDCR is serious about controlling trafficking, commenter suggests
combining sections 3173.2(c) and 3410.1 to state that all visitors, employees, and volunteers are required
to submit to searches prior to being allowed on prisons grounds for any reason.

Response 3D: See Response 3B.
COMMENTER #4

Comment 4A: Commenter states the ISOR does not indicate the types of substances that the baseline
tests revealed (i.e. (sic) alcohol, marijuana, LSD, etc., amphetamines, etc.) nor the percentages, and fails
to identify whether the amount of substances revealed by the baseline tests (including percentages of the
sample group) were for substances that can be obtained/made in prison (e.g. alcohol/pruno, controlled
medication like morphine sulfate [pain medication prescribed by CDCR physicians], which inmates who
receive routinely "cheek™ to give/sell to other inmates); and substances that are introduced by persons
coming on to prison grounds.

Response 4A: See Response 1B.

COMMENTER #5

Comment 5A: Commenter opposes the proposed regulations that require mandatory scan on visitors to
submit to an ION scanner search and discretionary scans on staff.

Response 5A: See Response 3B.
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Comment 5B: Commenter states ION Scanners are highly unreliable and may register an alarm from
residue left inside the scanner from previous scans of visitors, residue from currency, other contaminated
objects, or substances being legally used and possessed.

Response 5B: The Department has no knowledge of EDDE being highly unreliable and has ensured
training has been provided to EDDE operators that address clearing the machine between tests to eliminate
the possibility of residue being left in the machine. The equipment currently in use is the Smith’s
Detection ION Scan 400B. It is a reliable and sensitive detector that can identify small amounts of residue
of a variety of drugs with a false positive rate of less than one percent.

Comment 5C: Commenter states visitors who have a false positive often do not have recourse to prove
their innocence and visitors sometimes being turned away based on a highly sensitive and flawed scanner
after having made hours long drive to see the inmate can be devastating and may dissuade people from
visiting.

Response 5C: The Department recognizes the importance of visiting and does not intend to turn visitors
away that test positive. Language has been included to address options for non-contact visiting for those
who test positive and do not want to submit to an unclothed body search.

Comment 5D: Commenter says the CDCR does not state explicitly what the result of a positive scan will
be for visitor or staff and references Sections 3173.2(d)(2) and 3173.2(h).

Response 5D: See Response 5C.

Comment 5E: Commenter strongly recommends ION Scanners are not used to search visitors because of
the high rate of false positive and if they are used, recommends CDCR create an adequate and prompt
process for positive alert to be challenged. Commenter states an unclothed strip search should never be
required based on a positive ION alert, and instead have the option of a pat-down search and if no
contraband is found they should be allowed to visit the same day.

Response 5E: The Department has no knowledge of a high rate of false positives with the use of EDDE.
The Department recognizes the importance of visiting and encourages visiting as a means of maintaining
relationships, and has created a good component to interdict drugs from entering our institutions.
Comment pertaining to unclothed body search is outside the scope of this regulation.

Comment 5F: Commenter refers to reports of prison guards being indicted for smuggling drugs to
inmates and states that it is not persuasive that CDCR cites a higher number of visitor arrests who are only
in contact with inmates in highly controlled and supervised visiting rooms, and the relaxed scrutiny of
staff who have unsupervised access to incarcerated people and who could be responsible for a large
percentage of drugs entering prisons. Commenter recommends that scanners not be used on visitors or be
randomized for both visitors and staff. Commenter also recommends CDCR create a process to allow
visitors to challenge an alert the same day, and never require an unclothed strip search based on a positive
alert.

Response 5F: The CDCR will continue EDDE in order to stop the introduction of illegal drugs into our
institutions. Unclothed body searches are outlined within existing regulations and are only used as
necessary within those parameters.

COMMENTER #6
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Comment 6A: Commenter objects to the proposed changes because of equipment cost to taxpayers for
purchase, maintaining, and to purchase more, plus court/insurance tax.

Response 6A: See Response 1B.

Comment 6B: Commenter states the reports the Department gives to people that say voluntary, are false
and that the Department should tell the truth in the hearing by stating “I want to violate inmates rights by
taking away from them drug paraphernalia and distribution that is listed in the Title 15 rule book so that
no one can be a square.” Commenter also states “get to it and grant to me administrative adjudication by
state agencies “acquit me,” “releases me (sic).”

Response 6B: See Response 1B.
COMMENTER #7

Comment 7A: Commenter objects to the new language “are subject to” in Subsection 3410.1 and states
text must read the same as Section 3173.2(c) “shall be required” because the general public must not be
held to a higher standard than any government agency or its employees.

Response 7A: As stated in the ISOR, the Department proposes to amend Subsection 3410.1 to assist the
Department’s efforts in minimizing/eliminating the introduction of dangerous contraband and drugs into
the prisons and to provide a safer work environment for all employees, visitors and inmates. The
Department does not agree with the Commenter that Subsection 3410.1 must read the same as Subsection
3173.2(c).

Comment 7B: Commenter states the language in Subsection 3410.1 must read: 'are required’ and 'effort
to eliminate’. The minimize must be void. The issue in the regulations is to STOP the introduction of
illegal contraband and substance. Not a program to minimize the problem.

Response 7B: See Response 7A.

Comment 7C: Commenter states enhanced inspection of staff must be implemented and no exceptions,
random drug testing must be adopted, and searches of staff required when entering institutional grounds.
The CCPOA Union must not be allowed to stave off the implementation of new regulations.

Response 7C: See Response 3B.

COMMENTER #8

Comment 8A: Commenter disagrees with the revised regulations because EDDE can be manipulated by
staff and the electronic drug test may not be accurate and could open the door for harassment and
discrimination against visitors and family members.

Response 8A: CDCR is not aware of a method to manipulate the EDDE to test positive or negative. All
employees are required to be alert, courteous, and professional in their dealings with inmates, employees,

and members of the public.

Comment 8B: Commenter contends not enough information was provided because it may affect elderly
people who have personal prescriptions due to illness and that inmates should be the ones tested on the
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way out of visits. Commenter also disagrees with electrical drug testing for visitors because it is
discriminatory.

Response 8B: See Response 1B.
COMMENTER #9

Comment 9A: Commenter states that because of the history of excessive false positives, the use of the
technology should be banned until the science proves a high rate of detection efficacy and because a
significant rate of false positives can be anticipated, CDCR lacks the necessary visiting room facilities for
unclothed searches of visitors and staff as well as a lack of funding for the necessary number of staff to
conduct the searches at either the employee or visitor point of entry.

Response 9A: CDCR is not aware of a history of excessive false positives with the use of EDDE. CDCR
maintains the ability and resources to perform searches and inspections as necessary to maintain the safety
and security of Department institutions. Also see Response 5B.

Comment 9B: Commenter names sources of cross contamination in which an individual who does not
use drugs may have a positive test result and be subjected to unclothed searches in order to visit an
inmate.

Response 9B: CDCR is aware of the possibility of cross contamination. To combat this, CDCR has
provided facilities to wash the hands. In addition, each ION Scan must be performed twice. Two positive
tests are required before CDCR designates the scan positive.

Comment 9C: Commenter states none of the California penal institutions has sufficient facilities to deal
with increased unclothed searches of visitors, which will be a direct consequence of false positive
readings and none of the visiting rooms are allocates sufficient staff, both male and female, to allow
additional unclothed searches of visitors. If only ten percent of 200 visitors (a low number based upon
historical experience) present a false positive, and each of the visitors who test positive require a ten
minute search plus five minutes to dress and undress, the examination time is 300 minutes, or five hours
during the six hour daily visiting period. The implementation of this proposal effectively terminates
visiting.

Response 9C: Also see Responses 1A and 9A.

Comment 9D: Commenter states technology has not improved in the last thirteen years and there is no
doubt that the presence of contraband in a penal institution is the most significant cause of violence within
an institution and the interdiction of contraband should be one of the highest priorities. However, just as
CDCR rejected the use of Backscatter X-ray devices for visitors and staff because of the potential for
abuse and questionable efficacy of the technology, the proposed use of ion spectrometry drug detection
machines should be rejected by CDCR because the technology does not and cannot assure a high rate of
accuracy concerning the actual presence upon the person of illegal contraband.

Response 9D: See Response 5B.

COMMENTER #10
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Comment 10A: Commenter respectfully dissents to the new rules changes and states that CDCR already
have many methods to search visitors and the regulations are already an intrusive burden. Commenter
states that the new proposed regulations are draconian while being arbitrary in its semantics and these
procedures are intended to deter visitors and potential visitors who would feel they are invasive,
uncomfortable, and embarrassing. Commenter further states CDCR’s inappropriate method of
criminalizing and degrading visitors by subjecting them to EDDE discourages family and friends from
visiting or entering prison grounds.

Response 10A: CDCR believes and data shows that current methods used for searching visitors, staff,
and others are not sufficient to slow the tide of illegal substances entering our institutions and developed
these regulations to apply to all persons and not just visitors. CDCR strives to continually improve
methods used for searching visitors and impede illegal substances entering institutions. CDCR does not
criminalize visitors, but seeks to protect the inmate population and the public from the harm that illegal
drugs pose.

Comment 10B: Commenter says that CDCR’s statistics of 382 arrests out of 375,000 visitors is a
fraction that doesn’t rationally warrant emergency action that is vague and obscure.

Response 10B: Penal Code Section 5058.3 gives the Department statutory authority to adopt, amend, or
repeal regulations as an emergency if the operational needs of the Department so require. Illegal
substances constitute an ongoing threat to the safety and security of institution staff, inmates and the
public. The Department must step up its drug interdiction efforts.

Comment 10C: Commenter asks where the devices were acquired, have they been tested in research,
and what happens if the devices detect non-legal substances as in tobacco, medical marijuana
scent/residue, or prescription drugs that are illegal in prison. Even if it is only scents, but not the actual
substance, this would be an invasion of the visitor’s privacy for visitors who consume legal substances.
The proposed regulations violate visitor rights and privacy, are vague, intrusive, and criminalize visitors.

Response 10C: The Department purchased the EDDE from Smith’s Detection. These devices are
programmed to alert to a number of illegal substances and do not alert to tobacco and certain prescription
drugs. Visitors to our institutions must follow the regulations put in place by the Department in order to
ensure that we are providing the best drug free environment possible for the inmate population.

COMMENTER # 11

Comment 11A: Commenter refers to the Informative Digest/Policy Statement Overview and states the
CDCR already has many methods to search individuals who come onto institution grounds. Commenter
states rigorous searching procedures, such as back ground checks before a visitor can be approved to visit,
visitors and prisoners under constant surveillance in visiting rooms (cameras and staff planted in visiting
room), being subject to further inspection if deemed “reasonable,” and stiff legal penalties if found with
illegal substances causes a burden on prisoners and those who visit. Most visitors and potential visitors
are unwilling to undergo being criminalized and therefore will not visit. To further criminalize and
degrade visitors with electronic drug detection equipment will further isolate prisoner from loved ones and
negate rehabilitation.

Response 11A: See Response 10A.

Comment 11B: Commenter states that CDCR claims 382 arrests in 2013 of non-inmates attempting to
introduce drugs into an institution. With 52 weekends a year, 36 prisons, approximately 200 visitors per
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institution per weekend is approximately 375,000 visitors a year. 382 arrests out of 375,000 do not
reasonably warrant such emergency new regulation action.

Response 11B: Penal Code Section 5058.3 gives the Department statutory authority to adopt, amend, or
repeal regulations as an emergency if the operational needs of the Department so require. lllegal
substances constitute an ongoing threat to the safety and security of institution staff, inmates and the
public. The blind baseline urine testing data cited in the ISOR demonstrates that existing search practices
are insufficient and the Department must do more to interdict illegal drugs entering our prisons.

Comment 11C: Commenter states the regulations are vague in its application and ask if the devices have
been tested, do they invade privacy and safety rights, will more time be consumed processing visitors, and
if these devices are 60 percent efficient. Commenter further asks what happens if visitors are identified
who use substances that are deemed illegal or contraband in prison and are legal on the outside of prison
(i.e. (sic) medical marijuana, prescription drugs, etc.) then what, more invasion of privacy, doctor patient
confidentiality deemed irrelevant. All this does is violate visitors’ rights and visitors will stop coming to
visit due to this, and further isolate prisoners from family, friends, and community.

Response 11C: The Department has conducted verifications of the equipment and performs maintenance
and inspection as dictated by the manufacturer. Also see Responses 1A, 5B, and 10C.

Comment 11D: Commenter states prisoners being isolated from their loved ones and loved ones who
visit being criminalized does not create a safe environment in prison institutions, nor does it rehabilitate
prisoners. Common sense and formal studies, including one by the CDCR, indicate that prisoners who
establish and maintain ties with the outside world have an increased change of success on parole.
Commenter respectfully dissent the proposed regulation.

Response 11D: See Response 1B.

COMMENTER #12

Comment 12A: Commenter states the only reference to ION Scanners is in Subsection 3173.2(c) and the
only reference to electronic drug detection equipment is in Subsection 3173.2(c)(3)(H) and neither
authorize the unclothed body search of a visitor after a positive EDDE test the first instance.

Response 12A: See Response 1B. Commenter references Subsection 3173.2(c)(3)(H), which are
regulations for Canine Searches and not a part of this rulemaking file.

Comment 12B: Commenter states these regulations contain no procedures or safeguards for the use of
the test and results, no requirement that visitors be randomly selected by a documented method, visitors
be informed of the nature of the test, be given an opportunity to refuse the test, or that any procedures be
followed in the event of a positive test. Commenter states the lack of any process, procedures, or
guidelines in the regulations contradict the Department’s official communication that such procedures
would be established.

Response 12B: The process, procedures, and guidelines are stated in Subsection 3173.2, Searches and
Inspections.

Comment 12C: Commenter references an editorial by Secretary Beard regarding ION testing and dog

searches and states the regulations do not contain the safeguards as promised. Commenter also states the
text needs to be amended to implement procedures and safeguards to ensure the manner in which the
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scanner test is administered and positive results are used comports with due process.

Response 12C: As stated in the ISOR, the ION Mobility Spectrometry (ION Scanner) technology is a
trace detecting device that measures the deflection of particles after they are exposed to an electric field.
Samples are collected by wiping an object and then placing the EDDE swab into the machine. The results
of the swipe are displayed within 8-10 seconds. The ION Scanner is a non-intrusive search tool for
inmates, staff, and visitors, as well as for incoming mail and parcels. The Department is not aware of any
additional safeguards necessary for the safe operation of the equipment. Additionally, there are no due
process violations in place with the use of EDDE as described in the regulations.

Comment 12D: Commenter states the language in Subsection 3173.2(c), which authorizes searches of
visitors by any and all forms of contraband detection technology and devices, permits unconstitutional
searches.

Response 12D: Visitor searches may be refused. Police officers on the street may utilize reasonable
suspicion to conduct a pat-search on a suspect they believe has committed, is committing, or is about to
commit a crime as upheld in the Supreme Court Decision Terry vs. Ohio (1968) 392 U.S. 1, 88 S.Ct.1868.
The Department further disagrees with commenter in that the correctional officers inside the institution
are not going outside the law in utilizing reasonable suspicion as the standard to conduct a pat down
search. The CDCR had a search standard of reasonable suspicion in the past. This standard has been
accepted by the courts as the appropriate standard for searching of visitors to prisons, including an
unclothed body search. (Estes v. Rowland (1993) 14 Cal.App.4th 508; Daugherty v. Campbell (6th Cir.,
1991) 935 F. 2d. 780, cert. den. 502 U.S. 1060; Hunter v. Auger (8th Cir. 1982) 672 F.2d 668; Blackburn
v. Snow (1st Cir. 1983) 771 F. 2d 556; Thorne v. Jones (5th Cir. 1985) 765 F.2d 1270 (cert. den. 475 U.S.
1016). Visitor unclothed body searches still require probable cause as noted in Title 15, Subsection
3176(a)(3)(A). The Department also would like to inform the commenter that unless a warrant is
obtained from a magistrate, the visitor has the constitutional right to refuse a search.

COMMENTER #13

Comment 13A: Commenter states canine searches are highly unreliable and when screening visitors for
drug, cell phone, and tobacco smells it is possible that even a highly trained dog may respond to subtle,
unintentional gestures by their handler, even as simple as pointing, nodding, turning their head, or gazing
and give a positive alert, which will lead to visitors undergoing an invasive strip search or forego the
contact visit and be allowed only a non-contact visit, if space is available during the next two visits.

Response 13A: Commenter references Canine Searches, which are not part of this regulatory action.

Comment 13B: Commenter states ION Scanners are unreliable tools known to lead to false positives and
can produce a positive alert without the visitor actually being in possession of contraband because of
contact with cash, chlorine baby wipes, prescription medications, lotion, perfume, consumption of poppy
seed muffin, or from residue left on the scanner from a previous scan.

Response 13B: See Response 5B.
Comment 13C: Commenter states there are already a variety of searches for visitors and is concerned
these proposed regulations will chill visitation because under the proposed regulations, one positive alert

from either a dog or ION scanner will lead to an intrusive and potentially humiliating strip search, the
visit being cancelled or put behind glass that will discourage visitors from visiting thereby, interfering, not
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only with the well-being of incarcerated individuals, but also with their constitutional rights to legal
counsel as well.

Response 13C: See Response 5E.

Comment 13D: Commenter states the regulations allowing prison staff to choose whether to canine
search all visitors or only a random selection of visitors leaves room for potential abuse of applying the
regulation that unfairly singles out certain individuals that may result in an invasive search or restriction
of privileges that discourage visitors and isolates prisoners.

Response 13D: Commenter references to regulations for Canine Searches, which are not part of this
regulatory action.

Comment 13E: Commenter states the regulations do not specify what alternatives might be available to
someone who, for medical or other reasons, cannot undergo an ION Scanner search and not having
alternatives will discourage some from visiting.

Response 13E: The Department is not aware of any medical condition that may be compromised by the
use of EDDE.

Comment 13F: Commenter states these proposed regulations conflict with California prison law and
policy promoting family visitation because they create a real risk of false positive readings, humiliating
searches or loss of visits, and may also create a chilling effect on family visits. Commenter further states
that these regulations are proposed with the intention of improving the lives of incarcerated individuals
and it is important that they not do more harm via the reduction in visiting than the good they hope to
accomplish by reducing the introduction of contraband to facilities.

Response 13F: See Responses 5B, 5E, and 5F.

Comment 13G: Commenter states that under these regulations, if a visitor gets three positive alerts,
either from a dog, an ION Scanner, or a combination of both, the visitor is required to have undergone a
strip search each of those times or be suspended from visiting for an entire year, even if no contraband
was actually found. The regulations do not specify how this type of a suspension would apply to legal
visitors who work with prisoners with pending legal proceedings.

Response 13G: The Department has not proposed any language that would deny or limit access to the
assistance of legal counsel, but rather ensured that all persons are subjected to the same criteria to
effectively eliminate accusations that those that are not searched are solely responsible for the introduction
of contraband and drugs.

COMMENTER # 14

Comment 14A: Commenter states these searches are unwarranted, ineffective, and most important, too
expensive given the limited benefit. This money would better be spent on rehabilitation.

Response 14A: See Response 1B.
Comment 14B: Commenter states the proposed regulations around canine searches remain

targeted towards visitors and those incarcerated as opposed to staff or contractors. Staff and contractors
have the most direct and least fettered access to prisoners yet, in the event of a "positive canine alert,”
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they would only be subject to a pat-down, whereas visitors would be subject to strip-searches and if they
decline, lose their visit and possibly their next two visits. Also, any visitor who refuses a strip-search
following a "positive canine alert” and/or "positive Electronic Drug Detection Equipment alert” three
times within a twelve-month period may be suspended from visiting all CDCR facilities for a year. Those
incarcerated, similarly, cannot refuse a strip-search without being subject to disciplinary action and
unspecified further searches, and urine testing.

Response 14B: Commenter references regulations for Canine Searches, which are not part of this
regulatory action. Also, inmates may appeal any CDCR decision, action, condition, policy, or regulation
that has a material adverse effect upon their welfare and for which there is no other prescribed method of
departmental review/remedy available. Also see Responses 3B, 5B, 5C, 5E, 5F, 9B, and 10A.

Comment 14C: Commenter states no emergency exists to justify the emergency regulations approved
by the OAL in October or current proposed regulations. Commenter quoted the ISOR and states that of
the 4000 documented drug related incidents in California prisons, there were about 2.98 for each 100
people in custody and the CDCR already conducts pat-downs and other searches if they believe a person
has contraband.

Response 14C: See Response 10B. Also, the baseline inmate urine testing data cited in the ISOR
clearly establish that illegal drug use in California prisons is a problem. The Department must do more to
interdict illegal drugs entering prisons.

Comment 14D: Commenter states electronic drug detectors are unreliable.

Response 14D: See Response 5B.

Comment 14E: Commenter states dogs are unreliable.

Response 14E: Commenter references regulations for Canine Searches, which are not part of this
regulatory action.

Commenter 14F: Commenter asks what it means when CDCR says that the money to enforce these new
regulations will come from existing resources. Scanners cost in the tens of thousands. According to the
Glendale Police Department the initial cost to purchase and train a dog alone can cost $20,000. How is it
that CDCR can find money or resources to implement the new search regulations, without being able to
use existing resources dedicated for rehabilitation funding? Commenter states the CDCR should cancel
these searches.

Response 14F: See Response 1B.

COMMENTER # 15:

Comment 15A: Commenter writes to express opposition to the proposed drug testing policy that would
use ION Scanner technology. Research indicates that these scanners are unreliable, often identifying false
positives, and limited in their ability to detect diverse forms of drugs.

Response 15A: See Response 5B.

COMMENTER #16:
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Comment 16A: Commenter states it seems CDCR is about to approve insulting and probably
unconstitutional searches for drugs of visitors (and inmates) for the prison system, CDCR must realize
that it is nearly impossible for prisoners to obtain drugs unless they are smuggled in by guards, other staff,
or contracted help (who are often not searched at all).

Response 16A: These regulations apply to all persons entering prison grounds. All applicable laws shall
be followed.

Comment 16B: Commenter states the Constitution requires probable cause (or a warrant) for any
searches of person or home and the justification for these new rules as some sort of "emergency"
involving a few cases inside prisons, which are vaguely related to drugs, is not too convincing.
Commenter urges CDCR to abandon these new rules.

Response 16B: See Response 10B.
COMMENTER #17

Comment 17A: Commenter states that no emergency exists to justify the emergency regulations
approved by the OAL in October or the currently proposed regulations. Under existing regulations,
California Code of Regulations, Title 15, Section 3173.2, CDCR staff may already conduct pat-downs
and other unspecified searches if they have reason to believe a person is attempting to carry in contraband.

Response 17A: See Response 10B.

Comment 17B: Commenter states the proposed regulations around canine searches remain targeted
towards visitors and those incarcerated as opposed to staff or contractors who typically enter institutional
premises without so much as passing through a metal detector, have the most direct and least fettered
access to prisoners, and only subject to a pat-down in the event of a "positive canine alert, whereas those
visiting loved ones would be subject to strip-searches.

Response 17B: Commenter references Canine Searches regulations in their comment, which are not part
of this regulatory action.

Comment 17C: Commenter states that electronic drug detectors are unreliable and it is time to turn
around the treatment of prisoners and their support people, time to raise the respect quotient, and time to
put practices in place that act to return convicted persons to society as useful participants.

Response 17C: The Department has no knowledge of EDDE being highly unreliable and has mandated
that only staff trained and certified to operate EDDE will be authorized to operate any EDDE. Also see
Responses 5B and 8A.

COMMENTER #18
Comment 18A: Commenter is concerned about the regulations authorizing the use of electronic drug
detectors and canines to conduct indiscriminate searches of those visiting or entering CDCR's facilities as

visitation has long been proven to be essential to lowering recidivism and should be promoted by CDCR.
Commenter also states that the invasive regulations will be sure to discourage visitation.
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Response 18A: The Department is conducting searches at random to ensure a safe and drug free
environment. Also see Response 5C.

Comment 18B: Commenter states that while keeping contraband out of facilities and ensuring a safe
environment are necessary, so is visitation, but believes that the tens of thousands of dollars to purchase
scanners could be spent on strategies that are more reliable and don't dehumanize visitors.

Response 18B: See the Economic Impact Assessment in the Initial Statement Of Reasons and
Response 1B.

COMMENTER #19:

Comment 19A: Commenter references Subsection 3173.2(c) and states evidence shows that these
devices are highly unreliable and were abandoned when tried by the Bureau of Prisons. Commenter
knows that the devices are already being used in spite of the fact that the public comment period has not
yet closed and the Department has had no time to digest the input. Commenter also knows that when the
machines were demonstrated for the Inmate Family Council at Solano they produced a false positive.
Commenter believes it would be a grave mistake to institute these scanners and the regulations should be
stopped.

Response 19A: The Department is using the technology within the guidelines of law and these
emergency regulations were implemented per Government Code 11346.1(d). The Department was
present at the Inmate Family Council at Solano and disagrees that any tests provided false positive
readings. Also see Response 5B.

Comment 19B: Commenter states these regulations will subject people who have positive results to
invasive strip searches, and multiple positive results from the scanner can result in permanent loss of
visits that amounts to treating visitors as if they were criminals themselves. Moreover, it attempts to fix a
problem with a solution that is worse than the disease.

Response 19B: See Responses 3B, 5C, 5E, and 10A.

Comment 19C: Commenter does not believe staff has been routinely searched before entering a facility
and it has been their experience the vast majority of drug contraband is brought in by staff, although the
data used makes it appear to be primarily a visitor violation. Commenter states if staff found to have
positive results can be searched through a pat down instead of a strip search, visitors should be afforded
the same dignity. Pat searches would certainly capture the majority of contraband with much less
invasive results.

Response 19C: See Response 3B. Visitors have a constitutional right to refuse a search. Staff must
submit as a condition of employment.

COMMENTER #20
Comment 20A: Commenter states the CDCR is constantly saying there isn’t enough money for
rehabilitation or education programs that would benefit inmates especially in solitary confinement.

Commenter asks how can $30,000 per scanner be justified.

Response 20A: See Response 1C.
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Comment 20B: Commenter asks what the exact cost is for training search dogs and personnel.

Response 20B: Commenter references regulations for Canine Searches, which are not part of this
regulatory action.

Comment 20C: Commenter asks what is being done to track contraband coming in through guards and
other staff and contractors and why they are not subject to strip searches too.

Response 20C: All persons entering institutions are subject to search with the use of EDDE. Staff and
other civilians attempting to smuggle illegal drugs or contraband into the institutions are referred for
criminal prosecution and are given administrative penalties within the authority of the Department. Also
see Response to 3B.

Comment 20D: Commenter states the CDCR says it wants to promote family bonds and closeness, yet
strip searches are in total contradiction to this.

Response 20D: The Department disagrees with the commenter and does recognize the importance of
family in the rehabilitation of an offender. As stated in the ISOR, there were over 4000 documented
incidents recorded in 2013 related to drugs in our prisons. The presence of illegal drugs in institutions
reinforces the strength of prison based gangs, leads to inmate-on-inmate violence due to drug dependency,
and increases the possibility of inmate-on-staff attacks because of the reduced inhibition effects of some
drugs. Based on the 2013 test results, the Department must do more to reduce the availability of and use
of drugs in the prison system. Therefore, the Department seeks to move forward with the implementation
of various drug interdiction strategies, which includes the utilization of ION Scanners. An unclothed
body search is a security procedure that involves visual inspection of a person’s body with all of their
clothing removed and a thorough inspection of the person’s clothing for the purpose of detecting
contraband. This procedure may be conducted with the visitor’s consent when there is a reasonable
suspicion that the visitor is carrying contraband and when no less intrusive means are available to conduct
the search. The Department’s efforts in minimizing/eliminating the introduction of dangerous contraband
and drugs into the prisons are paramount in providing a safer work environment for all employees,
visitors, and inmates.

Comment 20E: Commenter asks if Secretary Beard was talking about increasing contraband
surveillance in his June 2012 confirmation hearing, what the rationale is behind making
these “emergency” regulations now.

Response 20E: See Response 10B.

Comment 2